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1 Introduction 

1.1.1 This submission forms a written summary of the case put forward orally by the 

Applicant at the hearing into the Draft development Consent Order for the Brechfa 

Forest Connection held on Thursday 10th December 2015.  

1.1.2 The submission generally follows the topic headings set out in the Hearing Agenda 

and other issues raised by the Examining Authority at the hearing.  
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2 Agenda item 4 - Development Consent Order 

Articles 

2.1 Part 1 

2.1.1 Article 2 – Use of the term “environmental document”.  Reprise of Applicant’s 

response to ExA question DCO06. 

2.1.2 Extent of the definition of maintain. Carmarthenshire County Council (CCC) 

view.  Reprise of Applicant’s response to ExA question DCO07. 

2.1.3 The Applicant confirms the amendment to the definition to "environmental 

statement".  This accurately accords with the environmental statement and 

supporting documents that have been submitted to comply with the Infrastructure 

Planning (Environmental Impact Assessment) Regulations 2009 and Regulation 

5(2)(a) of the Infrastructure Planning (Applications: Prescribed Forms and 

Procedure) Regulations 2009. 

2.1.4 Article 4 permits the undertaker to maintain the development.  Maintain is a defined 

term and includes the rights to remove, reconstruct and re-conductor the line. The 

Applicant reprised its response at DCO007 and clarified that the definition of 

maintain and the reference to the terms reconstruct re-conductor and relay are 

limited to extent that has been assessed in the ES, so a whole scale rebuild of the 

line would not be permitted, it would only be those works that require the line as 

built to be kept in use.  

2.1.5 The Applicant, in response to the ExA's question, confirmed that no powers of 

reinforcement were being sought in the Order.  Any replacement of the line would 

be on a like for like basis.  

2.2 Part 2  

2.2.1 Benefit of the Order article 6; and transfer of benefit article 7; and Article 5(b) 
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– Limits of Deviation 

2.2.2 The basis of Article 6 & 7 follow the principles in Article 4 of the Model Provisions 

and are permitted by Section 156(2) of the PA2008 in that they limit the powers 

granted under the Order to the Applicant only. If this was not the case, the benefit of 

the consent would run with the land and each and every owner would benefit from 

the consent, which is clearly not the purpose of a development consent for a linear 

electricity line to be constructed by a statutory undertaker.  Article 6 therefore limits 

the benefit of the Order to the Applicant.  

2.2.3 Article 7 however allows for the benefit to be transferred to another party but only 

with the consent of the Secretary of State. It is inconceivable that such a transfer 

would be authorised otherwise than to a statutory undertaker. 

2.2.4 Article 5(a)  

2.2.5 The Applicant confirmed that the working area for the overhead lines (as shown on 

the Works Plans (see Part 2 Schedule 10 DCO) was 25 metres. This width enables 

a deviation of up to 5 metres laterally either side of the centre line of the pole and 

lines. The pole(s) and lines are approximately 5 metres in width with a permitted 

swing of up to 5 metres for the lines (total width 15 metres).   

2.2.6 The Applicant also confirms that the vertical deviation of poles is limited to 2 metres 

upwards (Article 5(b)(i)) from the height of each pole specified in the third column of 

Table 1 in Requirement 3. No limit is specified for deviation below this specified 

height as this is limited by usual safe operating distances.  The foundation depths of 

the poles will not exceed 2.7 metres in depth (Requirement 27). 

2.2.7 The Applicant confirmed that the working width as shown on the Works Plans for 

the underground section of the line was 16 metres. This width provided sufficient 

working width for a 5 metre wide haul road, a cable trench of 1.5 metres width and a 

width of 9.5 metres for the storage of topsoil and subsoil.  Soils will be stored 

separately as noted or referred to in paragraphs 2.6.18 and 12.5.51of the 

environmental statement; paragraph 13.1.4 of the Construction Management 
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Strategy and paragraphs 1.3.18; 5.3.4; 5.5.2 (bullet 3) and 7.6.4 (appendix on 

flooding) of the CEMP. (See also the drawing illustrating the arrangement of 

trenching works, showing 2 separate piles (sheet 7 of 7 in [APP-032]).  

2.2.8 The maximum depth of the cable trench is 1.5 metres where the cable is laid by 

open trench methods. Depths may be deeper where cables are laid by directional 

drilling or thrust boring underneath the Towy River and the highway crossing points. 

A usual industry standard is 1 metre.  

2.2.9 The limits of deviation are contained in Article 5 and Requirements 4, 5 and 27. The 

Applicant has provided plans illustrating the limits of deviation and in the Draft DCO 

has now included these as the deviation plans and amended Requirement 4 so that 

the deviation limits on the deviation plans must be adhered to and to confirm that 

soils and subsoil will be stored separately. Further detailed drawings of the 

underground cable construction and layout are contained within the 132kV 

Underground Cable Work No.2 Design Drawings [APP-032] 

2.2.10 The Applicant also confirmed that the restrictive covenant in Class 1(f) refers to the 

restrictive covenant that applies to the land within the order limits. Class 1(f) 

requires that the landowner "not to do or suffer anything to be done upon the land 

which may interfere with or cause damage to the authorised development or 

interfere with the undertaker's access including without limitation not to erect any 

building or structure or allow any plant or tree to grow within the land., not to 

excavate under or change the level of the surface, ground cover or composition of 

the land or do or allow anything that may cause the level of the surface, ground 

cover or composition to be altered, not to drill, dig or break up the land". 

2.2.11 The applicant confirmed that the imposition of this restriction is required to protect 

the apparatus once constructed.  A width of 25 metres is adequate for this purpose. 

A usual industry requirement is up to 30 metres.  

2.2.12 The restriction may prevent extremely deep ploughing (which unlikely to restrict the 

use of the land in this area of Carmarthenshire). It would not however restrict the 

use of the land below or above lines for crops being planted or silage being grown 
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or taken nor the planting of crops such as Christmas trees that are taken after a few 

years.  

2.3 Part 3  

2.3.1 Articles 12, 13 and 14 “guillotine” provisions. CCC’s view of 42, 56 and 42 

days respectively.  

2.3.2 CCC confirmed that it had discussed the mechanics with the Applicant and can 

work within the time limits specified.  

2.3.3 The Applicant confirmed that Articles 12, 13 and 14 have to be read with 

Requirement 9.  

2.4 Part 4  

2.4.1 Supplemental Powers  

Article 16  

2.4.2 This Article follows the model provisions (Article 14). The main change is the 

deemed consent provisions in Article 16(8) which is consistent with the North 

London Reinforcement Project Order 2014.  

2.4.3 The Applicant confirmed that the changes at Article 16(9)(a) and (b) were 

corrections and clarifications of parties and legislation.  

Article 17  

2.4.4 This Article follows the Model Provisions.  Per the Applicant's statement on statutory 

nuisance and consideration of persons for the purposes of Category 3 it is not 

expected that the development will give rise to a statutory nuisance in any event.  

Article 18 

2.4.5 This Article allows the Applicant to enter onto the Order land to undertake surveys. 

It generally follows the Model Provisions (Article 18) subject to amendments that 
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have been incorporated into similar DCO's. Importantly, Article 18(7) includes a 

right to restore the land to the reasonable satisfaction of the owners after 

completion.  

2.4.6 Minor amendments to Articles 17 & 18 in version 2 are corrections and not material 

to the DCO.  

2.5 Part 5  

2.5.1 Article 20, reprise of Applicant’s response to ExA question DCO13. 

2.5.2 Article 25, reprise of Applicant’s response to ExA question CA03. What are 

the views of the relevant statutory undertakers in relation to this Article, and 

whether any re-drafting is necessary?  

2.5.3 Article 30, reprise of Applicant’s response to ExA question CA20.  

Article 20  

2.5.4 The Order land encompasses a wider area of land that is needed for construction of 

the apparatus but is necessary to allow for line swing; enable micro siting; and the 

need for a restrictive covenant to protect the apparatus (that does not on the face of 

it limit usual farming practices – as confirmed above).  

Article 25  

2.5.5 The Applicant confirmed that this Article extinguishes any temporary rights to 

apparatus that the undertaker takes the benefit of under its powers of temporary 

possession. Those rights are extinguished when the temporary possession of land 

is given up by the undertaker. The Article therefore protects the owners of land that 

is possessed under temporary powers being burdened with the apparatus of the 

undertaker for a longer period. The Applicant confirmed that it will amend the title of 

this Article to make the power clearer to "Extinguishment of private rights and 

restrictive covenants relating to undertakers apparatus removed from the land 

subject to temporary possession".  
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Article 28 

2.5.6 The Applicant confirmed that the changes at Article 28 in version 2 of the DCO 

dovetails with the changes at Article 25. It requires that all temporary works are 

removed from any land that is used for temporary purposes. The Applicant 

confirmed that no statutory undertakers have commented on this Article.  

Article 30  

2.5.7 The Applicant confirmed that no undertakers land or undertaker's equipment is to 

be acquired. The Applicant confirmed that the right of access sought over parcel 

B50 was in principle agreed with Dwr Cymru and good progress has been made to 

reach a voluntary agreement for the acquisition of this right with the Applicant 

providing responses to Dwr Cymru questions on 8 December 2015.  

2.6 Part 6 

2.6.1  Article 33, CCC’s view is sought.  

Article 33  

2.6.2 CCC confirmed that it was content with Article 33 and NRW made no comment. 

Article 34 

2.6.3 The Applicant confirmed that amendments have been made to this Article on the 

suggestion of the ExA. The Applicant confirmed that it will ensure that all 

documents referred in the DCO will be included in the next revision of the DCO 

submitted at Deadline 3.  

Guarantees to compensation 

2.6.4 The Applicant confirmed that it had nothing to add to CCC's confirmation that it was 

not seeking an Article to provide for guarantees to the payment for the 

compensation of land interests acquired under the DCO.  
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2.6.5 As requested by the ExA, the Applicant has reviewed the recommendations made 

in both the Hirwaun and North Kilingholme applications regarding availability of 

funds for Compulsory Acquisition. In both cases the Applicant notes that the 

companies making the applications were limited companies, with guarantees being 

provided by their parent companies. In this instance the Applicant is a plc with an 

investment grade risk rating. Therefore, its financial position is not comparable to 

that of applicants in other applications where a guarantee has been given.  
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3 Agenda item 5 - Schedule 1 authorised development  

3.1.1 Integral Development.  The Applicant will be asked to detail its arguments on 

why it believes Work No. 2 is integral to the development.  

3.1.2 The Applicant confirmed that it considers that Works No.2 in Schedule 1 are integral 

to the development because:  

 The works form part of the project as properly understood; 

 The works are essential mitigation as agreed by the parties for the project;  

 They are integral to the project as the line takes electricity seamlessly from 

Brechfa Forrest to Llandyfaelog; and 

 Without the underground section there is no project at all. 

3.1.3 The Applicant relies on Section 14 and Section 31 of the Planning Act 2008 and 

also NPS-EN5 and particularly footnote 13 which notes that undergrounding is likely 

to form part of a DCO and may form mitigation for a DCO.  

3.1.4 CCC agrees with the Applicant's approach. A joint legal opinion has been agreed 

between CCC and the Applicant. CCC has further stated that it does not consider it 

appropriate to submit a planning application for the undergrounding section.  

3.1.5 The Applicant has therefore had no option other than to include the underground 

section in the DCO.  

3.1.6 The Applicant confirmed that the undergrounding of existing apparatus is wholly 

permitted development under the Town and Country Planning Act. The majority of 

the apparatus is 11kv and does not form development that is likely to have 

significant effects. CCC confirmed that it agrees with the Applicant on this point.  

3.1.7 The Applicant confirmed that the reference to a fibre optic cable in works 1, 2 & 3. 

The Applicant has also included in work no. 2 the inclusion of a temporary bridge. 
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This structure will not change the conclusions of the NSER and NRW confirmed 

that they agreed with this conclusion. An amendment to the NSER will be submitted 

at Deadline 3 to confirm this.  
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4 Agenda item 6 - Schedule 2 plans 

4.1.1 The Applicant has reviewed Article 34 and the plans listed at Schedule 2. As some 

of the submitted plans are split down into sub sheets the Applicant will revise the 

next draft of the DCO to clarify the plans that have been submitted with the 

application and that will form part of the plans to be submitted to the Secretary of 

State should the plans be confirmed.   
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5 Agenda item 7 - Schedule 3 requirements  

5.1.1 Requirement 7, Are Natural Resources Wales (NRW) content with this?  

5.1.2 Requirement 8, Are CCC content with this?  

5.1.3 Requirement 14, Are NRW content with this?  

5.1.4 Requirement 15, Are CCC content with this?  

5.1.5 Requirements 16 and 19, Are NRW content with these?  

5.1.6 Requirements 17 and 20, reprise of the Applicant’s response to ExA question 

DCO31. Discussion of views of CCC and NRW.  

5.1.7 At the request of the ExA the Applicant has amended table 1 in Requirement 2 to 

highlight the poles that will be constructed with a protective sleeve. Requirement 6 

notes that poles 171 and 172 will be placed within a protective sleeve. This has 

been amended to include the protective sleeve as a barrier to leaching. Further 

details of the protection, including a diagram (Figure 2) are included in the 

hydrogeological report for Poles 171-172 submitted for Deadline 3. 

5.1.8 Column 3 of Table 1 in Requirement 2 notes the proposed pole height of each pole. 

This varies from between 10 and 18 metres in total height (i.e. the total length of the 

pol as opposed to its height above ground) and is subject to the 2 metre upward 

variation limit in Article 5(b)(i). Requirement 27 provides that the depth of the pole is 

no more than 2.7 metres.  

5.1.9 Further details of the working widths, depths and deviation limits are noted above. 

The deviation plans are included as a certified plan (Article 34). Requirements 4, 5 

& 27 refer to the limits of deviation and Article 4 now includes reference to the 

deviation plans (as set out in the Applicant's deadline 3 submission document).  

5.1.10 The Applicant has no further comments following CCC's confirmation of its 
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agreement to Requirement 7.  

5.1.11 The Applicant has no further comments following CCC's confirmation of its 

agreement to Requirement 8.  

5.1.12 The Applicant has no further comments following CCC's confirmation of its 

agreement to Requirement 9. The Applicant had, in response to the ExA’s Deadline 

1 request, amended the requirement to reference the Public Rights of Way 

Management Strategy. 

5.1.13 The Applicant has no further comments following NRW's confirmation of its 

agreement to Requirement 14. The Applicant notes that CCC has confirmed that 

the five year period in the Requirement is agreed and this has been noted in the 

DCO Statement of Common Ground submitted at Deadline 3 following minor 

amendments to the HMP itself.  A revised HMP, agreed with CCC, is submitted at 

Deadline 3.  

5.1.14 The Applicant has no further comments following CCC's confirmation of its 

agreement to Requirement 15.  

5.1.15 The Applicant has no further comments following NRW's confirmation of its 

agreement to Requirement 16.  

5.1.16 The Applicant has no further comments following CCC's confirmation of its 

agreement to Requirement 17. The Applicant confirms that the CTMP is now 

detailed to refer to the contents and supporting reports to be certified by the 

Secretary of State and listed in Article 34.  

5.1.17 The Applicant has no further comments following NRW's confirmation of its 

agreement to Requirement 18.  

5.1.18 The Applicant has no further comments following CCC's confirmation of its 

agreement to Requirement 19.  

5.1.19 The Applicant confirms that the following changes and new requirements (23, 24, 
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25, 26, 27 & 28) have been included in response to ExA questions or in comments 

from CCC and/or NRW.  

5.1.20 The amendments made to Requirement 23 (frac–out plan) refers to the outline plan 

and the submission and agreement of a final frac-out plan prior to commencement 

of undergrounding works. The changes have been agreed with CCC and NRW.  

5.1.21 Requirement 24 (decommissioning) has been included to clarify the terms on which 

the line will be decommissioned.  

5.1.22 Requirement 25 (flooding) has been included on review of the flood consequences 

assessment.  The Applicant has considered the ExA's request that the flood 

consequences assessment is a certified plan and that has now been included in the 

list of documents in Article 34.   

5.1.23 Requirement 26 (foundation depths). This issue is dealt with above.  

5.1.24 Requirement 27 (hedgerows). This requirement is included following responses at 

Deadline 1 and clarifies the limits of the quantity of hedges to be removed. The 

Applicant confirmed that there are eight important hedges (as listed in Schedule 11) 

four of which will be temporarily removed and translocate during underground works 

and then replanted. A further four may be cut back or trimmed to improve highways 

visibility.   

5.1.25 The Applicant confirmed that the methodology of translocation of hedges is 

established and set out at paragraph 5.1.7 within the Construction Environmental 

Management Plan [APP-127]. 

5.1.26 Works to hedges would usually be between October and March/April.  

5.1.27 Requirement 28 (otter surveys).  The Applicant confirmed that this Requirement 

followed discussions with NRW and has been included to clarify the Applicant's 

intention to undertake pre-construction otter surveys.   
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6 Agenda item 8 - Schedule 4 compulsory acquisition 

6.1.1 The Applicant did not make any further representations.  
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7 Agenda item 9 - Schedule 5 access to be maintained 

at public expense 

7.1.1 No submissions were made on this matter by the Applicant following CCC's 

confirmation that it was content with the Schedule.   
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8 Agenda item 10 - Schedule 6 street works 

8.1.1 On request of CCC the Applicant confirmed that the heading at Part 3 be amended 

to read "Application of the New Roads and Street Works Act 1991".  

8.1.2 The Applicant confirmed that the procedures outlined at the hearing that CCC 

wished the Applicant to follow were agreed. These were:  

 Compliance with the requirement to follow the procedures in the New Roads 

and Street Works Act 1991.  

 Agreement to follow the Council's procedures to apply for a Section 184 for 

licence for works to highway accesses.  

 Agreement to follow the Council's procedures to apply for a Scaffolding 

Licence in respect of any scaffolding in or over the highway.  
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9 Agenda item 11 - Schedule 7 street & rights of way 

9.1.1 The Applicant had no further comments following CCC's confirmation that it was 

content with Schedule 7.  
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10 Agenda item 12 - Schedule 8 temporary possession 

10.1.1 The Applicant had no further comments to make from the submission made at the 

CA hearing.  
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11 Agenda item 13 - Schedule 9 provisions for the 

protection of specified undertakers  

11.1.1 The Applicant confirmed that there is full agreement with all statutory undertakers 

and written confirmation will be provided by the Applicant before the close of the 

hearings.  

11.1.2 The relevant statutory undertakers are:  

 National Grid Gas plc;  

 National Grid Electricity Transmission plc;  

 Welsh Water Dwr Cymru Cyfyngedig;  

 Openreach;  

 Mainline Pipelines Ltd; and  

 Wales and West Utilities. 

11.1.3 The Applicant noted that the changes to the protective provisions in Schedule 6 in 

Version 3.1A have been made in discussion with the various undertakers, for 

example specific protective provisions have been included for the benefit of the two 

National Grid undertakers, NGET (electricity) and a National Grid Gas.  
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12 Agenda item 14 - Schedule 10 discharge of 

requirements  

12.1.1 CCC noted that a planning performance agreement may be entered into to deal 

with the discharge of the Requirements. The Applicant confirmed that a draft 

document would be submitted before the close of the Inquiry. A completed version 

may not be finalised before that date as completion may be subject to approval of 

the DCO.  
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13 Agenda item 15 - Schedule 11 removal of important 

hedgerows  

13.1.1 The Applicant had no further submission on this Schedule.   
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14 Agenda item 16 - Section 106 agreement  

14.1.1 The Applicant noted that the Section 106 Agreement was agreed with CCC but not 

formally signed.  

14.1.2 A revised copy of the draft Section 106 Agreement is included showing:  

 The quantum agreed; and 

 The arrangements for the use of the funds to include for woodland creation. 

14.1.3 The Applicant confirmed the details of the fund which will be administered by CCC 

for planting enhancement by the appointment of an administrator.  

14.1.4 The Applicant confirmed that the 3 kilometre qualifying distance for a grant was a 

generous distance for wood poles and the Applicant would not expect applications 

from beyond 2 kilometres.  




